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President's Message 
s I write this, I look out my office 
window and see a cold, damp day 
that seems to epitomize the winter A 

of 1996. I feel as if I live in Wisconsin or 
Minnesota and not the sunny south. We 
have had twenty-some inches of snow so 
far (and we do not do snow well in 
Richmond - one snow plow - it is broken 
and no one knows how to fix it) and the 
Almanac says more may be on the way. 
So what is the cure? Laguna Niguel! 

For those of you planning to join us 
there, the College has a wonderful meeting 
planned for you and your guests. A great 
program is in place, the Host Committee 
has done a first rate job and, of course, Jill 
and Judy have attended to all the details 
and will make a white-glove inspection of 
the place before we get there in April. I 
am promised that whatever the weather is 
there (and it should be nice) there will be 
no snow. I will take it. 

Beginning in October 1995, the 
Executive Committee of the Board of 
Governors along with Jill has had monthly 
conference calls to take care of the 
business of the College between Board of 
Governors' meetings. I believe these 
meetings have been very helpful in dealing 
with the business of the College in a 
timely manner. If any College member 
has something that needs the attention of 
the Executive Committee, please let one of 
us know. The seven members of the 

American College of Real Estate Lawyers 

Executive Committee are listed on page 
viii of the 1996 Handbook & Directory. 

The Planning Committee under the 
able leadership of Susan Reid and Hugh 
Brodkey has been hard at work all winter 
on long-range planning. There have been 
numerous conference calls among the full 
membership of the Committee and among 
the three subcommittees chaired by Frank 
St. Claire, John Pendleton, and Mike 
Rubin. Written reports will be forthcom- 
ing shortly, and the Committee will meet a 
day early in Laguna Niguel with the 
Executive Committee and six "at-large" 
members of the College to discuss these 
reports and then, with any luck, make 
recommendations to the Board of Gover- 
nors. Once this process is completed - and 
it might not be at Laguna Niguel- a full 
report (including any necessary by-law 
changes) will be made to the full College 
membership. 

The membership selection Committee 
ably chaired by Rick Jones met in Lee 
Sher's firm's office in Dallas in early 
March to consider proposals for member- 
ship in the College. This Committee will 
report to the Board in Laguna Niguel, and 
you will learn of the results of those 
deliberations shortly thereafter. 

One last thing. A decision has been 
made to get the Handbook & Directory out 
several months sooner than in the past. 
Presently a significant part of the College 
year is over before the Handbook & 

Directory is available. It will now come 
out shortly after the Annual Meeting. This 
timing will get the information in the 
Handbook & Directory to you sooner so 
that you will have current information 
about committee membership, accurate 
by-laws, new members, and changes in 
members' locations. 

See you in Laguna Niguel! 

The AWxney" Upinions 
Committee needs your help 
on a survey on €be use of 
legal opinion projects. 
Phase respond today! 



File Retention and Destruction Considerations 
D. Diane Dillard 
Dillard & Salinas, L.L.P., Houston, TX 

D isposition of closed files is a 
question that all of us address (or 
should address) at some point in 

our legal career. An unscientific survey of 
retention and destruction policies adopted 
by a number of my colleagues has revealed 
interesting results. At one extreme is the 
lawyer who keeps every file he has ever 
touched, including every piece of paper in 
the file, and he keeps them forever. At the 
other extreme is the firm that routinely 
culls all personal notes and drafts from a 
client file at the end of a transaction and 
destroys the file at the end of three years. 
Most of us, at least the ones that have 
thought about this issue, fall somewhere in 
the middle. 

Why are lawyers concerned about 
adopting an appropriate retention and 
destruction policy for client files? One 
obvious answer is the economic burden 
associated with storing inactive client files. 

Although there is no current estimate of the 
millions of dollars spent annually by 
lawyers for storage costs in connection 
with inactive client files, this economic 
burden has been recognized by the Ameri- 
can Bar Association. ABA Committee 
on Ethics and Professional Responsibility, 
Informal Opinion 1384 (1977). 

While disposition of closed files is a 
matter that is in part governed by ethical 
and substantive law considerations, 
practical considerations also must be taken 
into account when devising a file- 
retention policy. This article briefly 
explores all three areas of concern. 

American Bar Association Model 
Rules of Professional Conduct - No 
Specific Retention Period Announced 

The American Bar Association Model 
Rules of Professional Conduct ("Rules") 
provide little guidance with respect to the 
retention and disposal of client files. The 
Rules do not specifically address how long 
an attorney is obligated to maintain inactive 
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property and the client's interests. This 
rule, however, appears to focus on client 
funds as opposed to client files, and does 
not provide a specific time period for 
retention of client property, although it 
does require an attorney to keep complete 
records of client account funds and other 
property for a period of five vears after 
termination of the representation. 

Legal Question as to Ownership of 
Client Files Not Settled in Most 
Jurisdictions 

Adding to the uncertainty over how 
long client files must be maintained is the 
fact that it is not clear in most jurisdictions 
whether the attorney or the client owns the 
entire client file generated by an attorney. 
Cases discussing the issue generally fall 

into one of two camps -- the "Entire File" 
rule or the "End Product" rule. 

"Entire File" Rule 
In analyzing the question, some courts 

have emphasized the fiduciary duty created 
by the attorney-client relationship and have 
held that the entire contents of a client file 
belong to the client -- not the lawyer. See, 
e.g., In re: Resolution Trust Corp. v. H.---A - 
P.C., 128 F.R.D. 647 (N.D. Tex. 1989); and 
In re Kaleidoscove. Inc., 15 B. R. 232 
(Bankr. N.D. Ga. 1981), rev'd, 25 B.R. 
729,742-43 (N.D. Ga. 1982). See also In 
re Calestini, 321 F. Supp. 13 13 (N.D. Cal. 
1971); In re Michigan Boiler & Eng'g: Co. 
87 B. R. 465 (Bankr. E.D. Mich. 1988). 
However, this position has been severely 
criticized. See Brian J. Slovut, Note, 
Eliminating Conflict at the Termination of 
the Attornev-Client Relationship: A 
Proposed Standard Governinp Property 
Rights in the Client's File, 76 Minn. 
L.Rev. 1483 (1992). 

"End Product" Rule 
Several courts addressing the issue of 

ownership of client files have determined 
that the client owns the end product of the 
attorney's work, but the attorney retains 
ownership of materials such as notes and 
purely internal memoranda. See Comgan 
v. Armstrong. Teasdale. Schlaflv. Davis & 
&, 824 S.W.2d 92 (Mo. Ct. App. 
1992); Federal Land Bank v. Federal 
Intermediate Credit Bank, 127 F.R.D. 473, 
480 (S.D. Miss. 1989), aff'd in part and 
rev'd on other grounds, 128 F.R.D. 182 
(S.D. Miss. 1989); Gries Sports Centers. v. 
Cleveland Browns Football Club, Nos. 
49184 & 49197 (Ohio Ct. App. April 25, 
1985) (LEXIS, States Library, Omni file), 
rev'd on other grounds, 496 N.E. 2d 959 
(Ohio 1986). 

In addition, while the ABA has indi- 
cated that, although the question of what 
papers belong to the client is a question of 
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law, the "end product" rule should apply to 
determine the attorney's ethical obliga- 
tions. "[Tlhe lawyer need not deliver his 
internal notes and memos which have been 
generated primarily for his own purposes 
in working on the client's problem." See 
ABA Committee on Ethics and Profes- 
sional Responsibility, Informal Opinion 
1376 (1 977). The "end product" rule is 
consistent with Texas Ethics Opinion 118, 
published at 18 Baylor Law Review 242 
(1966). 

New York State Bar Association 
Committee on Professional Ethics Opinion 
623 also supports the "end product" rule. 
This opinion indicates that all documents 
belonging to the attorney may be de- 
stroyed without consultation or notice to 
the client in the absence of extraordinary 
circumstances manifesting a client's clear 
and present need for such documents. The 
opinion further notes that the lawyer 
should offer to make the documents that 
belong to the client available to the client. 
If the client fails to respond within a 
reasonable period of time or cannot be 
contacted (after reasonable efforts have 
been taken by the lawyer to contact the 
client), the lawyer may dispose of the file, 
including such documents as may belong 
to the client, subject to the qualifications 
and procedures discussed in the opinion. 

Disposal Upon Consent of Client 
The Restatement of the Law Governing 

Lawyers adopts the view that an attorney 
may dispose of client files under several 
circumstances, including the situation 
where the client consents to the disposal. 
The Restatement indicates that the 
lawyer's duty to take reasonable steps to 
safeguard a client's documents continues 
Restatement $ 58, cmt.c, Tent. Draft No. 4 
(April 10, 1991). 

PRACTICAL CONSIDERATIONS 

Obtaining Consent 
It is a good practice to address reten- 

tion issues in the initial fee agreement with 
a client. For example, an attorney might 

consider adding the following provision to 
her standard fee agreement: 

We will maintain any documents you 
furnish us in our client file for this matter. 
At the conclusion of the matter (or earlier, 
if appropriate), it is your obligation to 
advise us as to which, if any, of the 
documents in our files you wish us to turn 
over to you. We will retain any remaining 
documents in our files for a certain period 
of time and ultimately destroy them in 
accordance with our record retention 
program schedule then in effect. 

As an alternative, attorneys may wish 
to obtain consent from the client in the 
letter to the client confirming the conclu- 
sion of a matter or the termination of the 
attorney-client relationship. Attorneys 
waiting to address this issue at a later date 
may find that their clients' whereabouts 
are no longer known or that the client is no 
longer in existence. One good example of 
the later case is the RTC. 

Documents Furnished by Client 
and Original Documents Delivered 
to Client 

Attorneys may wish to adopt a policy 
whereby all documents provided by the 
client and all original documents are 
delivered to the client at the end of the 
transaction. It is a good practice to 
document this transfer in writing. 

Reviewing a File at the Close of a 
Transaction 

Many attorneys routinely organize a 
client file at the end of a transaction. 
During this review process, they may wish 
to determine whether inconsequential 
papers, such as interim drafts of docu- 
ments and attorney notes can be destroyed. 
This is also a good time to note whether 
the client has consented to the destruction 
of the file or if the client has requested that 
the file be forwarded to him. It is also an 
opportunity to note whether there is a need 
to postpone destruction of the file due to 
unique limitations periods, the presence of 
court orders, etc ... 

Reviewing a File at the Designated 
Time for Destruction of a File 

At the time a client file is slated for 
destruction or return to a client, attorneys 
may wish to review the file to ensure that 
no papers subject to court orders are 
inadvertently destroyed or delivered to a 
client in violation of an applicable court 
order. Similarly, destruction of a client 
file should be suspended if the file is 
subject to a subpoena or document request 
served on the firm or the client. 

Procedures for Destruction of a File 
In disposing of a file, a lawyer should 

remember his duty to protect the confiden- 
tiality of the file contents. In addition, a 
lawyer might consider keeping an index of 
files that are destroyed. 

Conclusion 
I agree with the conclusion of the New 
York State Bar Association in its Ethics 
Opinion 623: 

"Ultimately, the disposition of closed 
files is a matter which will come to rest on 
the sound judgment of counsel. Absent 
controlling principles of substantive law, 
when and under what circumstances 
clients ought to be consulted are essen- 
tially matters of judgment. Good practice, 
common sense and courtesy should 
remove as much uncertainty from the 
process as feasible, but the ethics of our 
profession suggest that a considerable 
amount of flexibility in articulating 
specific procedures is necessary ..... We do 
not believe that there is any hard and fast 
rule as to when a client should be con- 
tacted, and good judgment should govern 
in making this decision. While an attorney 
is not ethically obligated to do so, the 
Committee believes that it is good practice 
to discuss with the client the retention and 
disposition of the files at the time of the 
termination of the matter, or, in appropri- 
ate circumstances when there is a continu- 
ing relationship, at the conclusion of the 
representation." 

-- 
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~yberhous ing~  
by David S. Cohn 
Mays & Valentine, Richmond, VA 

C yberhousing is probably not 
defined in any dictionary. Nor is it 
a science fiction concept. In fact, 

this may be the first use of the word. In 
any event, in this brief article 
Cyberhousing is merely a referent for 
discussion groups concerning affordable 
housing which can be accessed by 
computer through the Internet (the "Net"). 

Before describing the best two of these 
discussion groups, I provide the following 
highly technical specifications so that we 
will be on a level playing field as to the 
Internet. First, "propeller heads" ("ob- 
scenely rich nerds") who are not techno- 
logically challenged like this author ("over 
age 14") have already done all the difficult 
work of establishing discussion groups 
and databases ("sites") on the Internet. 
You just need to discover how to locate 
and access them. To do so, go to a modem 
computer loaded with a browser software 
(such as Netscape Navigator 2.0) and 
connected to the Internet by a modem 
(hopefully fast, aka "28.8 baud") or by an 
ISDN line. Your computer's point of 
access ("gateway") to the Internet will be 
either an Internet service provider (such as 
AT&T) or one of the commercial on-line 
services (such as America On-Line, 
CompuServe, or Prodigy). Making an 
Internet connection is beyond the scope of 
this article, but is easy once you have 
proper hardware, software and gateway. 

Now that you are connected to the 
Internet, you have literally millions of 
sites to access. The most attractive of 
them are found in the graphically oriented 
portion of the Internet called the World 
Wide Web (the "Web"). Because only a 
tiny fraction of those sites is likely to be of 
interest to a real estate practitioner who 
lacks prurient interests, you normally will 
need a search engine (having a cute name 
such as Yahoo, Savvysearch or 
Webcrawler) to locate the addresses 
("URLs") or relevant sites. For example, 
Web sites are maintained by the White 

House, Congress, HUD, the IRS, the ABA have not been so bashful and I have 
and umpteen tax reporters. Fortunately, in benefitted from your comments. On the 
the world of real estate law on the Internet, basis of this experience, I have concluded 
teckie attorneys have already compiled that two discussion groups are particularly 
lists of most of the relevant sites. For useful to attorneys who are interested in 
example, Michael Ostermeyer of Quarles affordable housing. 
& Brady in Milwaukee expects to publish The first is called "Homeforum" and is 
a comprehensive such list in the MayIJune the discussion group of the ABA Forum 
issue of Probate & Property. However, Committee on Affordable Housing and 
any list will be obsolete before it is Community Development Law. It is the 
published, so you must remain vigilant for product of a sophisticated interplay among 
periodic updates and must be prepared attorneys who specialize in all of the 
from time to time to undertake your own disciplines (such as tax, partnerships, 
searches. Finally, you will learn that the federal housing programs and real estate) 
Internet uses terminology, and has a which are relevant to affordable housing. 
culture, which will come naturally to To subscribe to this discussion group, send 
rocket scientists and latent Star Trekers a message to listproc@u.washington.edu. 
but be Greek to the rest of us. For a In doing so, give no subject and type only 
delightful, yet informative, tour of such the following text in the body of your 
terminology and culture, see The Lawvers message: SUBSCRIBE HOMEFORUM 
Guide to the Internet by G .  Burgess <YOUR FIRST NAME> <YOUR LAST 
Allison published by the ABA Section of NAME> (for example, SUBSCRIBE 
Law Practice Management. 

-- 
HOMEFORUM JOHNNY 

When you are ready to send JONES). The computer 
a message over the Internet, "the Internet ... ("server") which receives 
you toggle on your computer to is a remarkably your message will automati- 
your Internet connection, tool for cally add you to the list of 
access your browser, type in affordable subscribers and almost 
the correct URL and push the immediately begin to send . 

correct key (with luck, all in housing you messages which have 
the correct sequence). Then, attorneys. " been posted to this discussion 
electrons will fly off in one -- group. 
direction (protons and quarks in another), The second is maintained by 
electronic switches will trip in cyberspace, ACREL's own Professor Patrick 
routings and reroutings will occur in Randolph at the University of Missouri- 
binary code, Microsoft, Intel and Netscape Kansas City and is called "Dirt." I 
stock will all leap in price, Bill Gates' net access it as soon as I turn on ("boot") 
worth will momentarily exceed that of my computer each morning so I can 
Warren Buffett and Queen Elizabeth jump start my day with Professor 
combined, two lumps of sugar will be Randolph's "Daily Development" and 
added to Java and your addressee will by the well informed discussions he 
some magic receive your thoughts. encourages on current real estate topics. 

Back to Cyberhousing. For months I By the way, he keeps those discussions 
have been reading postings on various focused so you will not be wasting your 
discussion groups concerning real estate valuable time in following them. To 
related topics without actually participat- subscribe to this site, send a message to 
ing in those discussions. In other words, I dirt-request@cctr.umkc.edu. Give no 
have been a daily "lurker." Many of you Continued on page 6 
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Fair Housing Act: "55 or Olderyy Exemption For 
Senior Housing 
The 80 Percent Rule - A Trap for the Unwary 
by Wendell A. Smith 
Greenbaum, Rowe, Smith, Ravin & Davis, Woodbridge, NJ 

Legislative and Regulatory 
Background 

Since the adoption of the Fair Housing 
Amendments Act of 1988, which added 
"familial status" as a protected category 
against discrimination in housing, there 
has been substantial confusion about the 
"55 or older" exemption of the Act. This 
exemption, together with two others 
relating to government sponsored senior 
housing and projects occupied solely by 
persons over 62 years of age, was incorpo- 
rated at the eleventh hour when the 
developers, residents of age restricted 
communities and others associated with 
the industry finally woke up and realized 
the potential impact of the Act upon senior 
citizen housing. 

The "55 or over" exemption has been 
the most problematic of the three. It 
applies to housing intended for occupancy 
by at least one person per dwelling who is 
55 years of age or over if: 

(i) there are significant facilities and 
services specifically designed to meet the 
social needs of older persons; 

(ii) 80 percent of the units are occupied 
by at least one person 55 or older: and 

(iii) there are policies and procedures 
published and adhered to demonstrating an 
intent to provide housing for persons 55 or 
older. 

Unfortunately, the regulations initially 
promulgated by HUD in 1989 and 
extensively modified on September 18, 
1995 added to the confusion about the 
foregoing qualifications. Moreover, even 
though the "significant facilities and 
services" requirement was ultimately 
eliminated by the enactment of the 
Housing For Older Persons Act of 1995 
(H.R. 660), this legislation did not address 
the issues surrounding the 80 percent 
threshold condition. 

The Impact of the 80 Percent Rule 
The conventional wisdom is that the 80 

percent threshold was intended to provide 
a transition buffer to facilitate compliance 
with the "55 or over" requirement in: 

(i) those age restricted communities 
under development which did not meet the 
age criteria on the effective date of the 
Act; and 

(ii) those situations where because of 
the death of an occupant over 55, there is 
no age qualified occupant of a dwelling. 

This conclusion is supported by 
various statements in the preamble to the 
HUD regulations which acknowledge that 
it would be a harsh result if a community, 
which was in fact intended to be occupied 
by persons over 55, lost its exemption 
under either of the foregoing circum- 
stances, if all of the other statutory criteria 
were met and the age restrictions were 
observed with respect to all newly 
occupied homes. Both developers and 
residents of senior communities would be 
adversely affected. 

The Active Marketing Trap 
On the other hand, at least one large 

Arizona developer of a retirement 
community, and presumably a few others, 
have taken an extremely aggressive 
approach and have interpreted the exemp- 
tion to allow them either to actively 
market or to make available up to 20 
percent of the homes within a "55 or over" 
community to persons living in house- 
holds which do not meet the age qualifica- 
tion. 

A careful analysis of several letters 
from HUD which address this issue, 
including one from former HUD Secretary 
Jack Kemp to an Arizona congressman, 
does not support the proposition that up to 
20 percent of the homes may be set aside 
for unqualified households without 
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voiding the "55 or over" exemption. To 
the contrary, a subsequent letter from the 
then Acting General Counsel for HUD 
unequivocally states that "all of the units 
must be marketed for people age fifty-five 
years and over." (Emphasis added). 

More recently, in November 1995, 
another representative of HUD opined by 
phone that HUD's official position is that 
the 20 percent buffer is not intended to be 
utilized by developers to market units for 
initial occupancy by non-age-qualified 
occupants. Rather, it is where existing 
qualified occupancy terminates and the 
only practical and readily available 
occupancy is by nonqualified persons. 
Importantly, this opinion was offered 

Continued on page 6 
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Fair Housing Act 
Continued from page 5 
despite HUD's awareness of some 
commentary in the September 18, 1995 
regulations which could be interpreted to 
lead to the opposite conclusion. 

The Passive Casual Sale Approach 
Some developers have taken a "middle 

ground approach and have permitted 
casual sales for non-qualified occupancy 
of previously unoccupied housing in "55 
and over" communities within the 20 
percent buffer. However, at the same time 
they actively market the community as a 
"55 and over" development. This course 
clearly risks the loss of the community's 
"55 or over" exemption under the Act for 
several reasons. 

First, there is no apparent authority for 
such a strategy, and such a practice is 
inconsistent with the regulatory require- 
ment that a developer adhere to policies 
and procedures demonstrating intent to 
provide "55 or over" housing in order to 
qualify for the exemption from the Act. In 
addition, the HUD regulations mention 
that the "actual practice ... in 
enforcing ... relevant rules and regulations" 
is a factor in evaluating such intent. 

Conflicts with Governing Documents, 
Local Ordinances, Disclosure Plans 

community to be exempt from the "55 or 
over" age restriction. This exemption is 
probably not provided in most of these 
restrictions and ordinances and therefore 
underage occupancy may be illegal 
without regard to the Act's exemption 
provisions. 

Moreover, consideration should be 
given as to whether there is an obligation 
to disclose the existence of a 20 percent 
buffer or a passive casual sale policy in the 
offering materials given to purchasers. It 
can certainly be argued that these facts are 
material to the purchase of a dwelling by 
someone who was led to believe by the 
public offering statement and/or the 
marketing and advertising materials that 
all new dwellings would meet the mini- 
mum age standards and thus the commu- 
nity would be exempt under the Act. 

Consequences of Non-compliance 
with "55 or Over" Exemption 

At the outset, it must be understood 
that a community's failure to qualify for 
any one of the "housing for older persons" 
exemptions under the Act does not per se 
constitute a violation of the Act. Rather, it 
would mean that the community would 
lose its safe haven from the Act's prohibi- 
tion against discrimination based on 
familial status. Thus it becomes unlawful 

A party who is guilty of non-exempted 
discriminatory housing practice under the 
Act is subject to several different civil 
rights remedies, including actual and 
punitive damages and the awarding of 
reasonable attorneys fees and costs. 

Civil penalties may also be assessed to 
vindicate the public interest. They range 
from a maximum of $10,000 for a first 
offense to $25,000 for two offenses in five 
years to $50,000 for two or more discrimi- 
natory housing practices within a seven 
year period. In actions before the U.S. 
District Court, the maximum penalty is 
$100,000. Punitive damages are not 
limited under any circumstances. 

(Note: This article is an excerpt of an 
original article submitted for publication 
in "Dimensions," the magazine of The 
New Jersey Builders Association. For 
copies of any of the underlying materials, 
please contact the author.) W 

Cyberhousing 
and Marketing and Advertising for a person to refuse to sell or rent a Continued from page 4 
Materials dwelling within the community because of subject and type only the word SUB- 

There also may be an issue as to the familial status of the occupants SCRIBE in the body of the message. 
whether the restrictive covenants in the (generally, the presence of children under Here too, you need do nothing further 
governing documents or the local zoning 18 in a family). except enjoy the postings which will 
ordinance permit up to 20 percent of the almost immediately be routed to you. 

A Bargain From ACREL 
The 1997 ACREL Handbook and Directory is in 

preparation - but we still have copies of the 1996 
Directory available. 

Need an extra Directory for one of your staff 
members, your home, car, RV, or boat? 

This is your chance to get extra 1996 Directories at 
the bargain basement price of $10.00. 

Just call or write ACREL headquarters and we'll get 
copies on their way to you right away. 

Often, discussion on these sites about a 
case, revenue ruling or HUD notice begin 
within days (and sometimes hours) after 
publication. 

In summary, discussion groups on the 
Internet can help affordable housing 
attorneys share ideas and otherwise keep 
informed about current developments in 
relevant law. It is not an overstatement to 
say that the Internet makes the dissemina- 
tion of knowledge almost instantaneous 
and is a remarkably powerful tool for 
affordable housing attorneys. W 

6 American College of Real Estate Lawyers 



Protection of Property Rights 
The Reinven,tion of Substantive Due Process 
by Gary E. Fluhrer and Richard L. Settle 
Foster. Pepper & Shefelman, Seattle, WA 

n the past, landowners and developers, 
aggrieved by land use regulation, 1 eldom considered the direct and 

indirect costs of litigation worth bearing. 
Even successful legal challenges were 
often pyrrhic victories because the 
remedies were virtually always limited to 
some kind of adjudication that the 
regulatory agencies erred in allowing the 
government to replace the invalid land use 
control with a valid one, after another 
costly, futile trip through the regulatory 
process. 

At an accelerating pace, during the last 
two decades, landowners and developers, 
chafing under ever-more-burdensome 
regulation and frustrated by ineffectual 
legal remedies, increasingly and aggres- 
sively have been advocating the remedy of 
compensation. 

"Taking" provisions of federal and 
state constitutions are the most obvious 
bases for a compensation remedy since 
these provisions do not prohibit takings 
but explicitly require just compensation 
when they occur. However, until First 
En~lish Evangelical Lutheran Church of 
Glendale v. Los Aneeles County, 482 U.S. 
304 (1987), it was not clear that the taking 
limitation and its compensation require- 
ment applied to government renulaton: as 
opposed to acquisitive or physically 
invasive, action. We now know that 
regulatory takings exist, but the still sparse 
doctrine governing such takings provides 
little guidance outside of regulatory 
exactions, see Dolan v. Citv of Tinard, 114 
S.Ct. 2309 (1994), and regulation denying 
all economically viable use of land, see 
Lucas v. South Carolina Coastal Council, 
112 S.Ct. 2886 (1992). Most landowners 
chafing under regulatory burdens do not 
fit within the relatively well-defined Dolan 
or Lucas doctrines because they are not 
complaining about exactions and have not 

suffered a total economic "wipe-out." 
Such so-called partial regulatory taking 
cases rarely succeed and are governed by 
hopelessly vague doctrine. See. e.g., 
Kevstone Bituminous Coal Ass'n v. 
DeBenedictis, 480 U.S. 470 (1987). 

Less obvious bases for a compensation 
remedy are state and federal constitutional 
provisions that persons shall not be 
deprived of property without due process. 
The substantive dimension of the due 
process limitation always has been a 
plausible basis for challenging land use 
regulatory burdens. Moreover, while no 
compensation remedy is provided in the 
due process clause itself, violation of a 
federal constitutional requirement may 
entitle the victim to compensation and 
attorney fees through a federal civil rights 
action under 42 U.S.C. $8 1983 and 1988. 
However, during the last half-century, 
since the end of the Lochner era, federal 
and most state courts have interpreted the 
requirements of substantive due process so 
narrowly that such challenges of state or 
local land use regulation rarely have 
succeeded. The courts generally have held 
that state and local regulatory actions must 
be upheld if it is fairly debatable that they 
(1) were enacted for a legitimate public 
purpose and (2) rationally serve their 
purpose. Since the Lochner era, most 
courts have adhered to such narrow 
interpretation of substantive due process 
on separation of powers grounds. "The 
day is gone when this Court uses the Due 
Process Clause of the Fourteenth Amend- 
ment to strike down state laws, regulation 
of business and industrial conditions 
because they may be unwise, improvident, 
or out of harmony with a particular school 
of thought. For protection against abuses 
by legislatures, the people must resort to 
the polls, not to the courts." Williamson v. 
Lee Optical, 348 U.S. 483,488 (1955). 

Counter to this national trend, the 
Washington State Supreme Court, in 
recent years, has employed a reinvigorated 
substantive due process doctrine to hold 
unfairly burdensome land use regulations 
violative of the federal substantive due 
process requirement allowing the success- 
ful challengers to recover compensatory 
damages and attorney fees under 42 
U.S.C. $9 1983 and 1988. The Washing- 
ton court has done so by adding a third 
potent "not unduly oppressive" element to 
the prevalent two-part test of legitimate 
public purpose and rational relationship to 
the purpose. 

The determination of whether regula- 
tion violates the "unduly oppressive" 
limitation of substantive due process 
"Washington style" is made by "balancing 
the public's interest against those of the 
regulated landowner." Presbytery of 
Seattle v. King Countv, 114 Wash.2d 320, 
787 P.2d 907, cert. denied, 11 1 S.Ct. 284 
(1990). In weighing the relevant public 
and private interests affected by the 
regulation, the court is to consider: 

... the nature of the harm sought to be 
avoided; the availability and effec- 
tiveness of less drastic protective 
measures and the economic loss 
suffered by the property owner. 

Id. The court has established "a - 
helpful set of non-exclusive factors to aid 
the court" in balancing affected public and 
private interests: 

On the public's side, the seriousness 
of the public problem, the extent to 
which the owner's land contributes to 
it, the degree to which the proposed 
regulation solves it and the feasibility 
of less oppressive solutions would all 
be relevant. On the owner's side, the 

Continued on page 8 
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Residential Developers Helped by New Jersey had been in effect at the time the Canuso 

Disclosure Act case developed, would the legislative 
disclosure have saved Canuso? In that 

by Harris Ominsky case, the sellers' liability was based on 
Blank, Rome, Comisky & McCauley, Philadelphia, PA several factors, including the failure by 

Canuso to disclose that a nearby dump 

R ecent New Jersey legislation will tions" which include not only dumps and might create another "Love Canal." Also, 
relieve residential sellers from known contaminated sites, but: glowing sales brochures painted the 
disclosing nearby dumps and other High capacity electric transmission picture of fresh air and clean lakes even 

off-site conditions -- so long as they tell lines though the buyers alleged that hazardous 
buyers about official lists of these condi- Electric transformer sub-stations waste was contaminating the ground water 
tions. The development was inspired by a Certain underground gas transmis- and a nearby lake. Does merely furnishing 
New Jersey Supreme Court decision sion lines the notice of available lists overcome that 
involving the Buzby landfill. Strawn v. Sewer pump stations type of conduct? 
Canuso, A56-57 Sept. Term 1994 (decided Public waste-water-treatment Another issue involves the practical 
April 25, 1995), on appeal from Super. facilities effect of the new Act on buyers. they have 
Crt. Appel. Div., 271 N.J. Super 88 Airport safety zones five business days to send a notice of 
(1994). cancellation. Suppose they are seriously 

That case held that developers and The Act requires each municipality to ill or otherwise unavailable during that 
brokers may be liable to purchasers for receive and make available lists identify- period. Suppose they tried to get the 
failing to disclose a nearby hazardous ing the location of all of these off-site information but could not. If buyers wait 
waste dump. The decision raised concerns conditions which may materi- too long to cancel the sale, 
about how close the offending condition ally affect the value of residen- they may lose their rights to 
had to be and whether the decision would tial property and which are sue the seller and broker for 
be extended to other adverse neighbor- located within a municipality's the estate failure to disclose any of the 
hood conditions. Since New Jersey boundary. It also requires now designated off-site condi- 
reportedly contains over 6,000 known everyone involved with those has another tions. 
contaminated sites, and thousands more off-site conditions to provide acronym: 
that are suspect, the ruling will have a the municipality with applicable NRCOSCDA. Legislative Irony 
broad impact on new home sales. information. In addition, the In addition, while the 

Commissioner of Environmental Act applies specifically to 
Official Lists Protection must do the same about those newly constructed residential homes, it 

In an attempt to resolve these issues, conditions within its jurisdiction. All of does not apply to older homes and non- 
the New Jersey legislature has now this information must be submitted within residential buildings. Since the law has 
spoken. The legislation will protect those one year of the effective date of the Act not changed about these properties, sellers 
sellers who notify buyers about the (by September 12, 1996), and must be of commercial properties may still be 
availability of specified information on updated each year. exposed to possible liability for failing to 
dumps and other designated facilities. The Act protects not only sellers, but disclose certain neighborhood conditions. 
That notice will then insulate sellers also real estate brokers and those sales Therefore, it seems that New Jersey home 
against a buyer's claim that they failed to people and builders who are engaged in developers are now better protected 
disclose these types of problems--even the sale of newly constructed residential against failure to disclose off-site defects 
when they knew about the problems. real estate. If they tell the buyer about than other sellers. Yet, those other sellers 

The Act is intended to protect buyers availability of the lists, they are all off the are frequently less experienced and 
by giving them five business days after the hook and are not responsible for the lists sophisticated than sellers of newly 
agreement of sale to cancel it. They can or any errors, omissions or inaccuracies in constructed homes. 
use this time to investigate off-site them. That irony has probably crept into the 
conditions and collect information about law because the Canuso case seems to 
them from the applicable municipalities. Unanswered Questions limit this type of liability to developers of 

With certain limited exceptions, the The new Act raises many questions new homes and does not expand it to other 
Act applies only to newly constructed which will undoubtedly be litigated over sellers. The legislature appears to have 
dwelling units, and to "off-site condi- the coming years. For example, if this Act focused on the uncertainty created about 
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the required scope of disclosure only in 
the sale of newly constructed homes. 

Another issue involves the Act's 
requirement that owners, tenants and 
managers provide the municipality with 
applicable information about their 
properties which adversely affect the 
neighborhood's value. The Act, however, 
does not provide any teeth for enforce- 
ment. What happens if those people don't 
tell about their dumps or sewer plants 
within the required period? What if they 
supply partial or inaccurate information? 
Suppose they fail to supply the informa- 
tion simply because they don't receive 
word about this requirement? Is it 
possible that damaged buyers have now 
been handed unintended rights to sue those 
people who fail to supply the required 
information? 

The new legislation is entitled "New 
Residential Construction Off-Site Condi- 
tions Disclosure Act." So, the real estate 
community now has another acronym: 
NRCOSCDA. Cynics may say this can 
also stand for "Nebulous Beporting Can 
Qften Save Developers' Assets." . 
Protection of Property 
Rights 
Continued from page 7 

amount and percentage of value loss, 
the extent of remaining uses, past, 
present and future uses, temporary 
and permanent nature of the regula- 
tion, the extent to which the owner 
should have anticipated such regula- 
tion and how feasible it is for the 
owner to alter present or currently 
planned uses. 

In applying the unduly oppressive test, 
the Washington courts have been decid- 
edly nondeferential. 

In Robinson v. Seattle, 119 Wash.2d 
34,830 P.2d 318 (1992), and U a  
v. Seattle, 119 Wash2d 1, 829 P.2d 
765, combined petition for cert. 
denied, 121 L.Ed.2d 598, 113 S.Ct. 
676 (1992), a city housing preserva- 
tion ordinance was held to be 
"unduly oppressive" in violation of 
substantive due process. The 
ordinance required that property 
owners proposing to demolish low- 
income housing either build replace- 
ment housing or contribute to a fund 
to be expended for the construction 
of low-income housing. 

In Guimont v. Clarke, 121 Wash.2d 587, 
854 P2d (1993), the court held a state 
statute imposing mobile home park 
closure relocation requirements to be 
"unduly oppressive" in violation of the 
federal substantive due process limitation. 
As in Robinson and Sintra, suora, the 
court reasoned that the costs of relocating 
mobile home owners, like the related and 
more general problems of maintaining an 
adequate supply of low income housing, 
are more properly the burden of society as 
a whole than of individual property 
owners. Requiring society as a whole to 
shoulder the costs of relocation assistance 
represents a far less oppressive solution to 
the problem. 

Guimont, 121 Wash.2d at 610-1 1. 
In Rivett v. Tacoma, 123 Wash.2d 

573,870 P.2d 299 (1994) the challenged 
ordinance required the owner of property 
abutting a defective sidewalk to indemnify 
the city for any damages it paid to a 
person injured as a result of a defect in the 
sidewalk. The court concluded that the 
indemnification requirement was unduly 
oppressive in violation of substantive due 
process. 

The Washington courts seem to 
abandon the traditional presumption of 
constitutionality and closely scrutinize 
whether regulation is "unduly oppressive" 
when it appears that isolated property 

owners have been exploited to serve the 
interests of a political majority. In an era 
of taxpayer revolt and consequent fiscal 
austerity, it is politically appealing to 
solve broad social problems at the expense 
of relatively few property owners (voters). 
The Washington courts, apparently taking 
judicial notice of this political inclination, 
have decided not to tell isolated, exploited 
landowners to seek relief through the 
political process rather than the courts. 
After all, if a political majority is exploit- 
ing minority property owners in such 
cases, relief through political processes is 
virtually implausible. In such cases, close 
judicial scrutiny of the fairness of regula- 
tory burdens is deemed appropriate. . 
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